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CRIMINAL CODE AMENDMENT (RACIAL VILIFICATION) BILL 2004 
Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Kim Chance (Leader of the House) in 
charge of the Bill. 

Clause 1:  Short title - 

Hon RAY HALLIGAN:  This Bill has been subject to considerable discussion in the media.  It has been 
introduced by the Government supposedly to overcome a problem that has been with us, and throughout the 
world, for some considerable time.  I will talk a little later about the approach the Government has taken to this 
issue and what it appears to be trying to tell the general public.  As I said during the second reading debate, the 
situation is that periodically a few people - if I can use the term - go off the rails and do things that the great 
majority of people in the community cannot abide.  The majority of people in the community insist that 
something be done about those few.  We saw that happen with Jack van Tongeren, and we did not need this Bill 
to deal with Jack van Tongeren. 

I said during the second reading debate that I can understand why a great number of people would like to see a 
separate Bill with “racial vilification” in its title, because that is something that they can identify with and hold 
up in front of others and say that that has been enacted to protect them.  However, I suggest to the Government 
that this is an all-encompassing Bill.  We are here to govern for all Western Australians.  In fact, as we have 
heard, there are more issues associated with people within different ethnic groups than there are between them.  
What we must be mindful of, and provide the message to the community at large about, is that this Bill will 
protect everyone.  It is not a matter of it protecting only those who have unfortunately been subjected to the 
vilification that they have been subjected to.  I am talking now, of course, of Muslims, Sikhs and some within the 
Jewish community.  We know what they have gone through, and we also know that they should not have had to 
go through it.  With this legislation, we are enacting a law that is not just for them and them alone.  It is for 
everyone.  I believe it is particularly important that we take heed of that, because it would be most unfortunate if 
people - those in the media, in particular - sent a message to the general public that this is a law to protect only 
Muslims, or this is a law to protect those of the Jewish faith or Sikhs from Anglo-Celts.  That is not and certainly 
should not be the case.  It needs to be a law for all Western Australians.  Therefore, should someone who is not 
an Anglo-Celt vilify an Anglo-Celt, the same law will apply to that person.  As we go through the individual 
clauses, I will ask questions of the Leader of the House about certain aspects relating to that. 

We are trying to enact a law that gets inside people’s heads.  Many would say, and rightly so, that that is an 
impossibility.  How can we possibly cause people to think differently?  We have already spoken about world 
wars, sport and all those areas in which animosity is created.  Of course, animosity is referred to in this 
legislation.  There are many situations in which people display some form of hostility.  The Leader of the House 
will have to explain some of those areas.  It will be interesting, particularly in Rugby Union when Australia plays 
New Zealand in Australia and the Kiwis do the haka.  If that is not hostility, I do not know what is. 

Hon Paddy Embry:  It is not racial hostility, though. 

Hon RAY HALLIGAN:  It is; absolutely. 

Hon Paddy Embry:  That is physical hostility. 

Hon RAY HALLIGAN:  No, it is racial hostility - absolutely.  It is because each of us is not one of them; we are 
an enemy.  If each of us were one of them, they would embrace us.  It is racial hostility; be assured of that.  I 
wonder whether the minister would like to move an amendment to exclude that entirely from the wording of 
some of the clauses.  I know full well that it is not the intent, but this is the difficulty we have with this 
legislation.  We have gone down the path of free speech and we know the intent.  As far as I am concerned, the 
Government is abrogating its responsibility.  It is telling the judiciary to decide.  That means that this Bill was 
put together in haste to cover an election promise: to try to sidle up to some of the different ethnic groups and 
ask for a pat on the back.  The Government can then say that it has done what it said it would do - although it 
does not matter that it does not work.  The Government’s attitude is that if it cannot come up with the right 
answer, it will leave it to the judiciary.  The Government has made the legislation broad enough that everyone 
and anyone can be caught by the wording of the Bill.  I will go into detail about that later.  Rather than the 
Government having to worry about it, it is handballed to the judiciary to decide.  If the judiciary makes a 
mistake, it will not be the Government’s fault; it will be the judiciary’s.  That is not the right way to bring 
legislation into this place.  It is most unfortunate. 

It is interesting that the Sunday Times carried an article about this legislation on 20 October.  The article states, 
in part - 
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However, concern that the laws could make some common terms illegal prompted the state government 
to revise the proposed changes. 

Attorney-General Jim McGinty said the government wanted to make it clear that while there was no 
room for racism in the community, ordinary West Australians did not have to worry about their 
colloquialisms. 

“We want to make it clear to people that the racial vilification laws are not designed to target people 
who use colourful language in a jocular fashion such as calling someone a pom or a wog,” Mr McGinty 
said. 

“Some of my best mates are dings (Italians).  It is just a colloquialism.” 

That is not part of his second reading speech so I do not know how the judiciary will take that as an explanation 
of how it should read the legislation.  The Government has gone down the path of trying to appease people in a 
short space of time.  If nothing else, this legislation that has come into this place needs input from a great number 
of people.  I am not sure that all those people have had that opportunity.  I have attended functions at which 
people have said there is no need for a law of this nature.  That has come from some ethnic people who have 
been vilified.  They wish to work with everybody.  They would prefer to take that course of action rather than 
have something like this.  Had we been able to work through this and come up with wording that everyone was 
comfortable with, we could have satisfied their needs as well.  On that note I will stop talking on clause 1 and 
wait until we reach clause 4.   

Hon PADDY EMBRY:  I wonder whether a sledgehammer was brought in to crack the walnut.  One of my 
concerns is that it is a matter of opinion whether people have been vilified or not.  A remark made to a group of 
people could result in some people within that group thinking it was humorous, some thinking it was just a 
remark and others thinking it was racial vilification.  How do we prove what was intended by the remark?  There 
is a saying that beauty is in the eye of the beholder.  I believe that that is quite a good analogy for this legislation, 
because what is insulting to people within a racial group?  In a racial group of 100 people, five may find a 
particular remark insulting.  My understanding is that if more than one person is involved, they become a group 
of people.   

I have told the minister a story about a football game that I saw, and I will elaborate.  Many years ago, I saw a 
game involving teams from Jerramungup and Gnowangerup.  On the day, a lad from a very good Aboriginal 
footballing family was playing.  He was about 16 years of age.  The ground was very wet and a Gnowangerup 
footballer did a beautiful hip and shoulder on this lad from Jerramungup, who landed in a pool of mud and 
looked a bit of a sorry sight.  His Aboriginal mother rushed out, waving her umbrella at the Aboriginal from 
Gnowangerup - of course, both boys were members of the Nyoongah race - and called out in a loud voice, “You 
black bastard!  You leave my Googsie alone!” - Googsie being the nickname of her son.  Most of the spectators 
thought it was very funny, and tooted their car horns etc.  However, the point is that that is an example of a 
situation in which a group of Aboriginals from Gnowangerup could have taken that remark to be racial 
vilification, even though that Aboriginal lady was using it in just a non-complimentary way.  The Aboriginals 
from Jerramungup might have thought the remark very funny, while the ones from Gnowangerup might have 
thought it not very funny at all.  As I understand it, this legislation does not work on the intention of what was 
said, but on how it was received.   

In my previous speech, I said that this legislation will open up a can of worms for lawyers, and I really believe 
that that is the case.  Will this law apply equally to a group of Aboriginals who may feel that they have been 
insulted by another group within the same family?  Will this law apply equally to a group of Caucasians who 
make such a remark?  Under this law, will Aboriginals who make such a remark be treated exactly the same as a 
group of Caucasians who make such a remark?  Will the law treat a group of Aboriginals, Japanese or whoever 
else in exactly the same manner if they make a similar remark about a group of Caucasians?  The law will 
obviously apply to one Caucasian group making remarks about another Caucasian group.  I ask for some 
clarification.  I have no doubt that this legislation will create a minefield.  I believe that the Bill’s intentions are 
right; however, I have grave concerns about its implementation.  I believe that unfair resolutions will be made if 
this Bill is passed in its present form.   

Hon KIM CHANCE:  I was asked some direct questions and I will answer them as concisely as possible, 
although I believe that I addressed these issues, by and large, in my response to the second reading debate.  I will 
reiterate something that is important to understand about this legislation; that is, this legislation is not called the 
“wog-boy legislation”.  It is not about name-calling.  It is a sad reflection on the quality of the public debate on 
this Bill that it has concentrated on who can call whom what name.  That is not the intent of the legislation.  Hon 
Jim McGinty, the Attorney General, made that very clear both in and outside Parliament when he said that the 
Bill is not about name-calling; it is about the will of the community to try to protect some of its members from 
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discrimination on the basis of their race.  Let us consider the core aspect of the legislation.  Clause 6 contains 
proposed new section 77 - I appreciate that we will ultimately debate clause 6 - which reads -  

Any person who engages in any conduct, otherwise than in private, by which the person intends to 
create, promote or increase animosity towards, or harassment of, a racial group, or a person as a 
member of a racial group, is guilty of a crime and is liable to imprisonment for 14 years.   

That is the core offence.  That is the big one.  That is the one that carries 14 years imprisonment.  However, 
members should think about what a person will have to do to create the set of circumstances that could lead to 
his being charged with an offence under proposed section 77 of the Criminal Code.  This is the most serious type 
of crime in which an element of society is isolated and dealt with in the way in which Adolf Hitler and his 
henchmen dealt with the Jews in prewar Germany.  It is the most serious type of crime.  Whatever way we look 
at our laws, at the moment we have nothing that deals with that type of offence.  The odd thing is that we already 
have legislation that deals with the wog-boy question - the offence is described as disorderly conduct.  We do not 
need this Bill to deal with name-calling, and that is why it is surprising that so much of the debate has centred on 
those issues for which the law already provides adequate answers.  I know we dealt for some time with the 
question of football incidents.  I chose to do that, because I thought that it was a good way of illustrating that 
aside from the Government, other communities in our society - the Australian Football League, for example - 
already have rules in their laws, not for the protection of individuals within the game but for the protection of, 
for example, Australian Rules.  Society makes those rules for its own good management, and so should the 
Government on behalf of the whole society.  This Bill is about some very serious issues.  It is not about the wog-
boy issue, and nor is it about name-calling.  It is about matters that we would not have to deal with were we to 
live in an ideal society.  Sadly and unfortunately, however, from time to time we do have to deal with the way in 
which racial minorities are treated.   

Hon Paddy Embry:  Are you saying that people who name-call cannot be prosecuted under this Bill?   

Hon KIM CHANCE:  The issues are worlds apart.  What the honourable member and I might say in good spirit, 
such as “My Pommy mate”, is clearly not an offence.  I do not know what else the Government has to say to 
establish that that is not an offence.  To the extent that name-calling could be deemed in one’s wildest 
imagination to be an offence, it already is one because it is disorderly conduct.   

Hon FRANK HOUGH:  In regard to the minister’s reply, I have major concerns when I go a bit deeper into the 
short title of the Bill.  I thought that the Criminal Code covered racial vilification reasonably well.  The Leader 
of the House was not convincing when he said what could result if a person were to call someone a Pommy 
bastard, towel head, curry muncher or whatever.  The problem is that some name-calling could be interpreted 
today as being fairly harsh, but six or 12 months down the track when it ultimately got to court, how would a 
judge establish that it was a racial slur?  For example, any anger at the time would not be known.  Six or nine 
months down the track when it ultimately got to trial at the Court of Petty Sessions, how would a judge make a 
decision, unless the incident was on tape or whatever, that the particular slur was racial vilification?  That is my 
concern.  It is all right saying that the incident could be caught on camera and recorded, but cases do not get to 
court quickly.  They take some time to get to the Court of Petty Sessions or District Court, by which time the 
whole event could be looked upon from a different perspective.  A judge would then have to make a decision on 
the content of the comments at the time, which could have a bearing on the meaning of the events.  If it were put 
to bed tomorrow morning in a football tribunal or next Saturday by a football replay review, for example, maybe 
the content would be there.  However, if the question of racial vilification goes to trial in a court of law, perhaps 
the District Court, nine or 12 months or, if there are a couple of adjournments, 18 months to two years down the 
track, there will be a problem.   

The CHAIRMAN:  The question is that clause 1 stand as printed.  We are steering our way into clause 6.  Hon 
Ray Halligan was aware of that.  He restrained himself because he wants to speak on clause 6 in due course, but 
we are dealing with the short title. 

Hon SIMON O’BRIEN:  I do not want to delay debate on this at all.  If this Government wants this Bill passed, 
so be it.  We will see what happens if, in its wisdom, that is what the Government wants.  May I advise the 
minister at the Table that I, and I think everyone in this Chamber, understand the point that the minister just 
made when explaining what, from the Government’s point of view, the Bill is all about.  We do understand.  I 
think he was starting to despair and perhaps wondering if we did understand.   

Hon Kim Chance:  It is the public debate as well. 

Hon SIMON O’BRIEN:  The very nub of this debate and the public debate is what this is not about.  I want to 
place this on record and then move on.  I will sit down and my colleague will manage the Bill, but I want to 
make it clear when people look back at the record that when we have frivolous complaints, and there will be 
frivolous complaints, that are putting people through sheer hell because some dill is offended by something not 
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properly covered by this Bill, as the Leader of the House points out, then on the Government’s head be it.  This 
Legislature may have to revisit this legislation to delete or add other provisions in due course.  I want to make it 
clear that insofar as I am a participant in this, that is my view. 

My final point on clause 1 is more of an overview of the whole Bill, rather than an address on a discrete clause.  
It has been said that the intention of the legislation is to prevent the types of crimes that occurred against a group 
of people under Hitler in Nazi Germany.  I remind the Government of what happened in those dark days, quite 
apart from the thuggery, prejudice, unbridled anti-Semitism and other violence.  The Government in Germany 
passed laws that not only enabled the commission of those crimes but also specified that they be carried out.  
Perhaps some members of the Reichstag thought they were acting with the best of intentions.  That seems 
ludicrous, but that is what they did, and the law sanctified everything they did.  It was certainly a perverted view, 
compared with our view, of what is just and right and should be sanctioned by statute.  However, that is what the 
Government in Germany did at that time, and it did so by standing and saying that it would legislate to protect 
people who deserved to be protected.  That is not too far away from the sort of moral engineering and posturing 
that the prime author of this Bill is attempting to achieve; that is, if opposition members can believe the public 
comments they have heard and the dismissive responses they have received when they have raised the 
commonsense objection to the Bill that people will engage in pointless, stupid and vexatious litigation.  I do not 
know when the first frivolous, stupid and ultimately damaging and divisive complaint will be lodged after the 
Bill is passed.  However, the Government will need a stopwatch rather than a calendar to gauge it, because that is 
how soon after the Bill is passed that the Government will have bought itself into trouble. 

Hon KIM CHANCE:  It is worthwhile going through these issues.  I am sorry to hear that Hon Simon O’Brien 
believes my answers have been dismissive; they certainly were not intended to be.  I was trying to say that it is a 
shame that much of the debate about this important Bill has been about trivia and the “wog boy” message, when 
in fact the Bill -  

Hon Simon O’Brien:  I am saying that we understand that but you don’t. 

Hon KIM CHANCE:  I do not understand it because the empirical evidence suggests that I am right and Hon 
Simon O’Brien is wrong.   

Hon Simon O’Brien:  We will find out. 

Hon KIM CHANCE:  The empirical evidence suggests that the debate has been 95 per cent dominated by issues 
of trivia and name-calling.  Perhaps I should have explained earlier why trivia is not an issue in this Bill.  I refer 
to clause 5, headed “Section 76 amended”.  The Bill quite clearly separates trivia in the wording of the 
definitions of “animosity towards” and “harass”.  The definition of “harass” includes to threaten, seriously and 
substantially abuse or severely ridicule.  The phrase “animosity towards” means hatred of or serious contempt 
for.  I suggest that no court would entertain and no prosecutor would take seriously the question of whether 
calling someone a “wog boy” expresses serious contempt for or involves serious and substantial abuse or severe 
ridicule of someone.  It is so absurd that I cannot find the words to deal with it. 

Hon Simon O’Brien:  What about “Pom”?  I know of a case that is before a tribunal right now about that. 

Hon John Fischer:  How about proposed new section 77, which says “intends to create”? 

Hon KIM CHANCE:  I will get to proposed new section 77, but I have already said that it applies to extremely 
serious crimes.  We will get to that at a later stage, otherwise we will go way outside the scope of the short title 
debate, which we probably already have, anyway.  I am sorry if members think that those words do not separate 
trivia from serious offences.  However, I do not think the legislation could state it any more clearly without 
drawing pictures.   

Clause put and passed. 

Debate interrupted, pursuant to sessional orders. 
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